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States-flag commercial vessels. These
clauses shall also require that all par-
ties provide to the Maritime Adminis-
tration the necessary shipment infor-
mation as set forth in §381.3. A copy of
the appropriate clauses required by
this part shall be submitted by each af-
fected agency or department to the
Secretary, Maritime Administration,
for approval no later than 30 days after
the effective date of this part. The fol-
lowing are suggested acceptable
clauses with respect to the use of
United States-flag vessels to be incor-
porated in the Grant, Guaranty, Loan
and/or Advance of Funds Agreements
as well as contracts and subcontracts
resulting therefrom:

(a) Agreement Clauses. ‘“Use of United
States-flag vessels:

““(1) Pursuant to Pub. L. 664 (43 U.S.C.
1241(b)) at least 50 percent of any equip-
ment, materials or commodities pro-
cured, contracted for or otherwise ob-
tained with funds granted, guaranteed,
loaned, or advanced by the U.S. Gov-
ernment under this agreement, and
which may be transported by ocean
vessel, shall be transported on pri-
vately owned United States-flag com-
mercial vessels, if available.

““(2) Within 20 days following the date
of loading for shipments originating
within the United States or within 30
working days following the date of
loading for shipments originating out-
side the United States, a legible copy
of a rated, ‘on-board’ commercial ocean
bill-of-lading in English for each ship-
ment of cargo described in paragraph
(a)(1) of this section shall be furnished
to both the Contracting Officer
(through the prime contractor in the
case of subcontractor bills-of-lading)
and to the Division of National Cargo,
Office of Market Development, Mari-
time Administration, Washington, DC
20590.””

(b) Contractor and Subcontractor
Clauses. ““Use of United States-flag ves-
sels: The contractor agrees—

“(1) To utilize privately owned
United States-flag commercial vessels
to ship at least 50 percent of the gross
tonnage (computed separately for dry
bulk carriers, dry cargo liners, and
tankers) involved, whenever shipping
any equipment, material, or commod-
ities pursuant to this contract, to the
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extent such vessels are available at fair
and reasonable rates for United States-
flag commercial vessels.

“(2) To furnish within 20 days fol-
lowing the date of loading for ship-
ments originating within the United
States or within 30 working days fol-
lowing the date of loading for ship-
ments originating outside the United
States, a legible copy of a rated, ‘on-
board’ commercial ocean bill-of-lading
in English for each shipment of cargo
described in paragraph (b) (1) of this
section to both the Contracting Officer
(through the prime contractor in the
case of subcontractor bills-of-lading)
and to the Division of National Cargo,
Office of Market Development, Mari-
time Administration, Washington, DC
20590.

“(3) To insert the substance of the
provisions of this clause in all sub-
contracts issued pursuant to this con-
tract.”

(Reorganization Plans No. 21 of 1950 (64 Stat.
1273) and No. 7 of 1961 (75 Stat. 840) as amend-
ed by Pub. L. 91-469 (84 Stat. 1036) and De-
partment of Commerce Organization Order
10-8 (38 FR 19707, July 23, 1973))

[42 FR 57126, Nov. 1, 1977]

§381.8 Subsidized vessel participation.

(a) For the purpose of approving sub-
sidized U.S.-flag liner and bulk vessels
competing for the carriage of dry bulk
preference cargoes, each department or
agency having responsibility under the
Cargo Preference Act of 1954 (46 U.S.C.
1214(b)), shall evaluate bids received
from the operators of such vessels in
the manner described in this section.

(b) When a subsidized vessel operator
is the apparent low U.S.-flag responsive
bidder for a dry bulk preference cargo,
the responsible department or agency
shall evaluate the subsidized operator’s
bid by:

(1) Requesting from MARAD an
amount for the operating-differential
subsidy (ODS) likely to be paid for the
carriage of such cargo expressed as a
cost per ton for performing the voyage
by the apparent low responsive sub-
sidized bidders;

(2) Deriving ‘‘augmented bids” for
the subsidized operators by adding the
ODS amount to each subsidized opera-
tor’s bid;
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(3) Comparing the augmented bids of
the subsidized operators and the bids of
unsubsidized operators to determine
the apparent low responsive bidder;

(4) Requesting from MARAD a fair
and reasonable guideline rate for the
apparent low responsive bidder which
shall be based on MARAD'’s calculation
of anticipated costs (less ODS in the
case of a subsidized vessel) for the voy-
age plus a reasonable amount for profit
for the voyage; and

(5) Determining whether the sub-
sidized operator’s unaugmented bid or
the unsubsidized operator’s bid, which-
ever was determined to be the lowest
responsive bid pursuant to paragraph
(b)(3) of this section, is at or below the
fair and reasonable guideline rate.

(c) If the amount of dry bulk cargo to
be shipped is changed at any time prior
to award, the department or agency
shall request that MARAD provide new
ODS amounts applicable to the car-
riage. The department or agency shall
redetermine the augmented bids before
determining the lowest responsive bid
and requesting from MARAD a revised
fair and reasonable guideline rate in
accordance with the provisions of para-
graph (b) of this section.

(d) Whenever a bid is submitted for a
U.S.-flag vessel for the transportation
of dry bulk preference cargo, the re-
sponsible department or agency shall
only approve bids that apply to an indi-
vidual vessel, and may not accept com-
bined bids submitted for more than one
vessel. If two or more vessels are of-
fered, separate bids shall be submitted
for each vessel. A bidder may submit a
conditional lower bid for each vessel to
be effective only if more than one ves-
sel is contracted to carry the cargo.

(e) The requirements of this section
shall apply only to those departments
or agencies that directly pay or finance
all or part of U.S.-flag ocean freight
transportation costs for the carriage of
dry bulk preference cargoes, in accord-
ance with this part.

(f) The requirements of this section
shall not apply to foreign aid con-
sisting of direct cash transfer pay-
ments under specific agreements be-
tween departments or agencies and the
recipient country with respect to the
utilization of U.S.-flag vessels for

§381.9

transportation of commodities
chased with such funds.

pur-

[53 FR 24272, June 28, 1988]

§381.9 Available U.S.-flag service.

For purposes of shipping bulk agri-
cultural commodities under programs
administered by sponsoring Federal
agencies from U.S. Great Lakes ports
during the 1996-2000 Great Lakes ship-
ping seasons, if direct all-U.S.-flag
service, at fair and reasonable rates, is
not available at U.S. Great Lakes
ports, a joint service involving a for-
eign-flag vessel(s) carrying cargo no
farther than a Canadian port(s) or
other point(s) on the Gulf of St. Law-
rence, with transshipment via a U.S.-
flag privately-owned commercial vessel
to the ultimate foreign destination,
will be deemed to comply with the re-
quirement of ‘“‘available’”” commercial
U.S.-flag service under the Cargo Pref-
erence Act of 1954. Shipper agencies
considering bids resulting in the lowest
landed cost of transportation based on
U.S.-flag rates and service shall in-
clude within the comparison of U.S.-
flag rates and service, for shipments
originating in U.S. Great Lakes ports,
through rates (if offered) to a Canadian
port or other point on the Gulf of St.
Lawrence and a U.S.-flag leg for the re-
mainder of the voyage. The ‘‘fair and
reasonable’ rate for this mixed service
will be determined by considering the
U.S.-flag component under the existing
regulations at 46 CFR Part 382 or 383,
as appropriate, and incorporating the
cost for the foreign-flag component
into the U.S.-flag ‘‘fair and reasonable”
rate in the same way as the cost of for-
eign-flag vessels used to lighten U.S.-
flag vessels in the recipient country’s
territorial waters. Alternatively, the
supplier of the commodity may offer
the Cargo FOB Canadian trans-
shipment point, and MARAD will de-
termine fair and reasonable rates ac-
cordingly.

[61 FR 24897, May 17, 1996]
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